ICLG

The International Comparative Legal Guide to:

Product Liability 2017
15th Edition

A practical cross-border insight into product liability work

Published by Global Legal Group, in association with CDR, with contributions from:
Addleshaw Goddard LLP
Advokatfirma Ræder DA
Ali Budiardjo, Nugroho, Reksodiputro
Allen & Gledhill LLP
Arnold & Porter Kaye Scholer LLP
Bahas, Gramatidis & Partners
Blake, Cassels & Graydon LLP
Blenheim
Clayton Utz
Crown Office Chambers
Drinker Biddle & Reath LLP
Eversheds Sutherland (International) LLP
Faus & Moliner
Gianni, Origoni, Grippo, Cappelli & Partners

Herbert Smith Freehills LLP
Iwata Godo
Lee and Li, Attorneys-at-Law
Matheson
Pinheiro Neto Advogados
Seth Associates
SEUM Law
Sidley Austin LLP
Squire Patton Boggs
Synch Advokat AB
Taylor Wessing
TURUNÇ
Wilson Elser

The International Comparative Legal Guide to: Product Liability 2017
General Chapters:
1

Recent Developments in European Product Liability – Ian Dodds-Smith & Alison Brown, 		
Arnold & Porter Kaye Scholer LLP
1

2

Update on U.S. Product Liability Law – Jana D. Wozniak & Michelle A. Ramirez, 		
Sidley Austin LLP
6

3

Criminal Liability for Defective Products – Howard Watson & Tony Dempster, 		
Herbert Smith Freehills LLP
18

4

The Practicalities of Managing a Global Recall – Richard Matthews & Fabian Volz, 		
Eversheds Sutherland (International) LLP
24

Sales Director
Florjan Osmani

5

Product Liability Horizons – Medical Devices Liability at the Cutting Edge of Technology, 		
Robotics and AI – Louisa Caswell & Mark Chesher, Addleshaw Goddard LLP
33

Account Director
Oliver Smith

6

Product Liability in Asia – David Goh & Bindu Janardhanan, Squire Patton Boggs

Sales Support Manager
Paul Mochalski

7

Liability Risks of Automation and Connectivity in a Technologically Advanced World – 		
Francis P. Manchisi & Ernest V. Goodwin, Wilson Elser
41

Contributing Editors
Ian Dodds-Smith, Arnold &
Porter Kaye Scholer LLP and
Michael Spencer QC, Crown
Office Chambers

Senior Editors
Suzie Levy, Rachel Williams
Chief Operating Officer
Dror Levy
Group Consulting Editor
Alan Falach
Publisher
Rory Smith
Published by
Global Legal Group Ltd.
59 Tanner Street
London SE1 3PL, UK
Tel: +44 20 7367 0720
Fax: +44 20 7407 5255
Email: info@glgroup.co.uk
URL: www.glgroup.co.uk
GLG Cover Design
F&F Studio Design

38

Country Question and Answer Chapters:
8

Australia

Clayton Utz: Colin Loveday & Andrew Morrison

9

Brazil

Pinheiro Neto Advogados: Sérgio Pinheiro Marçal & 		
Laura Beatriz de Souza Morganti
55

46

10 Canada

Blake, Cassels & Graydon LLP: Nicole Henderson

62

11 China

Squire Patton Boggs: Kelly Liu & Elisa Li

68

12 England & Wales

Arnold & Porter Kaye Scholer LLP: Ian Dodds-Smith & Alison Brown 		
Crown Office Chambers: Michael Spencer QC
75

13 France

Squire Patton Boggs: Carole Sportes & Valérie Ravit

87

14 Germany

Taylor Wessing: Henning Moelle & Philipp Behrendt

94

15 Greece

Bahas, Gramatidis & Partners: Dimitris Emvalomenos

101

16 Hong Kong

Squire Patton Boggs: David Goh & Bindu Janardhanan

108
115

17 India

Seth Associates: Karnika Seth & Amit Seth

GLG Cover Image Source
iStockphoto

18 Indonesia

Printed by
Ashford Colour Press Ltd
May 2017

Ali Budiardjo, Nugroho, Reksodiputro: Agus Ahadi Deradjat & 		
Herry N. Kurniawan
122

19 Ireland

Matheson: Tom Hayes & Michael Byrne

20 Italy

Gianni, Origoni, Grippo, Cappelli & Partners: Daniele Vecchi &		
Michela Turra
139

21 Japan

Iwata Godo: Shinya Tago & Landry Guesdon

147

22 Korea

SEUM Law: Joohan Han & Jinil Park

156

23 Netherlands

Blenheim: Jan Jacobi

163

24 Norway

Advokatfirma Ræder DA: Ole André Oftebro & Kyrre W. Kielland

170

25 Singapore

Allen & Gledhill LLP: Dr. Stanley Lai, SC & Amanda Soon

177

26 Spain

Faus & Moliner: Xavier Moliner

188

27 Sweden

Synch Advokat AB: Ida Häggström & Vencel Hodák

196

28 Taiwan

Lee and Li, Attorneys-at-Law: Patrick Marros Chu & David Tien

202

29 Turkey

TURUNÇ: Didem Bengisu & Noyan Turunç

210

30 USA

Drinker Biddle & Reath LLP: David B. Sudzus & Daniel B. Carroll

216

Copyright © 2017
Global Legal Group Ltd.
All rights reserved
No photocopying
ISBN 978-1-911367-51-2
ISSN 1740-1887
Strategic Partners

128

Further copies of this book and others in the series can be ordered from the publisher. Please call +44 20 7367 0720
Disclaimer
This publication is for general information purposes only. It does not purport to provide comprehensive full legal or other advice.
Global Legal Group Ltd. and the contributors accept no responsibility for losses that may arise from reliance upon information contained in this publication.
This publication is intended to give an indication of legal issues upon which you may need advice. Full legal advice should be taken from a qualified
professional when dealing with specific situations.

WWW.ICLG.COM

Chapter 22

Korea

Joohan Han

SEUM Law

1 Liability Systems
1.1

What systems of product liability are available (i.e.
liability in respect of damage to persons or property
resulting from the supply of products found to be
defective or faulty)? Is liability fault based, or strict,
or both? Does contractual liability play any role? Can
liability be imposed for breach of statutory obligations
e.g. consumer fraud statutes?

Korea’s legal system is based on civil law and thus all liability
arises out of codified law. Product liability is primarily regulated
by the Product Liability Act (“KPLA”) which imposes liability for
bodily injury and property damage caused by defective products.
The key feature of the KPLA is that it imposes strict liability on
manufacturers for damages caused by defective products. Before
the KPLA was enacted in January 2000 (effective July 2002),
product liability claims had to be brought as a tort action under the
Civil Act, which requires the claimant to prove negligence.
The KPLA requires “manufacturers” to compensate for damages
to life, body or property caused by a product “defect”. The term
“manufacturer” is defined as any person that is engaged in the
business of “manufacturing, processing or importing” products,
or puts the person’s name on the product as having manufactured,
processed or imported the product. This means that if the company
had any involvement in the manufacturing process (e.g., provided
parts incorporated into the end product or assembled the end product),
the company can be held liable as a “manufacturer”. However,
even if the company had no involvement in the manufacturing, the
company can be held liable if it imported the product for sale in
Korea or if the company put its name or logo on the product.
The KPLA covers all products that have a defect in “manufacturing,
design or indication”. The key point of this definition is its
emphasis on whether the product caused a lack of safety or damages
rather than the manufacturer’s duty of care and diligence. For
example, the KPLA states that a product will be found to have a
“defect in manufacturing” if there is a “lack of safety caused by
manufacturing” or “processing of any product not in conformity
with the originally intended design”, and specifically states that
whether the manufacturer performed its “duty of care and diligence”
should not be taken into consideration. Similarly, in determining
whether there was a “defect in design” or “defect in indication”, the
end result is the deciding factor – whether an alternative design or a
warning label would have resulted in less damage or risk – and not
the manufacturer’s diligence.
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The KPLA also contains a clause stating that if a consumer has
signed a contract to exempt the manufacturer from product liability,
the exemption clause is null and void.
The KPLA overall is a brief statute, which establishes strict liability
for defective products, specifies some exemptions to the rule and
sets a statute of limitations, but otherwise refers to the Civil Act for
rules regarding the calculation of damages.
Aside from the KPLA, if the consumer purchased the product
directly from the manufacturer, the consumer can also file suit for
a breach of contract if the bodily injury or property damage caused
by the product was caused by the manufacturer’s negligence.
Consumers can also file claims under the Civil Act. However,
claims for a breach of contract or tort under the Civil Act are rare
since remedy is available under the KPLA.
Korea has also enacted consumer fraud statutes, as well as productspecific safety laws, but these laws do not impose product liability
on the manufacturer.
1.2

Does the state operate any schemes of compensation
for particular products?

The Korean legislature has passed statutes establishing schemes of
compensation for three products: pharmaceuticals; asbestos; and
humidifier disinfectants. Under these schemes, the government
will compensate consumers for bodily injury and property damage
caused by the product regardless of the manufacturer’s fault. The
relevant government agency will usually provide compensation
for injured or deceased persons for such costs and expenses as
medical expenses, living expenses and funeral expenses. However,
if a person has already been compensated by the manufacturer
under the KPLA, the person may not seek compensation under
the relevant scheme. If the person has been compensated under
a scheme of compensation, the person will also be barred from
seeking compensation from the manufacturer under the KPLA,
although if the amount of compensation provided under the scheme
of compensation is insufficient to cover actual damages, the person
can seek additional compensation under the KPLA.
The scheme of compensation for humidifier disinfectants was
established most recently. The first humidifier disinfectants were
sold in the Korean market in 1997. However, it was not until
around 2011 when the public became aware that the disinfectants
may have caused lung damage and deaths. Compensation by the
manufacturers – more accurately, the insufficient compensation in
the eyes of the public – was a controversial issue for several years
and the civil and criminal litigation against the manufacturers
received wide media coverage.
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1.3

Who bears responsibility for the fault/defect? The
manufacturer, the importer, the distributor, the “retail”
supplier or all of these?

Under the KPLA, the manufacturer and/or the importer bears
responsibility for the defect. More accurately, an importer falls
under the definition of manufacturer under the KPLA.
A distributor or retailer could be held liable, however, if the
manufacturer cannot be identified and the distributor/retailer knows
or could have known the manufacturer’s identity and fails to inform
the consumer of the manufacturer’s identity.
1.4

2.1

Product recalls are generally governed by the Framework Act on
Consumers (the “Consumer Act”), which establishes rules for
reporting safety issues and handling recalls. Under the Consumer
Act, a manufacturer can conduct a voluntary recall by removing,
destroying, or repairing the product and providing a replacement or
refund, if the manufacturer independently determines that its product
causes or is likely to cause bodily injury or property damage. Even
if it does not conduct a voluntary recall, if a manufacturer or major
retailer discovers a serious product defect that causes or is likely to
cause injury or property damage, such company must file a report
with the relevant government agency. The government agency will
then test and inspect the product and depending on the results, the
government may issue a recommendation to conduct a recall or
issue an order to conduct a recall.
Aside from the Consumer Act, there are laws imposing recall
obligations for specific products including automobiles, food,
pharmaceuticals, livestock products, industrial products and
drinking water. All recalls, whether under the Consumer Act or
product-specific laws, are conducted voluntarily by the manufacturer
or ordered by the government agency and there are no procedures by
which a consumer can initiate a recall.
Do criminal sanctions apply to the supply of defective
products?

The KPLA does not impose criminal liability on manufacturers.
However, a manufacturer could be held criminally liable under
certain product-specific laws if it intentionally violates the
relevant safety standards. A manufacturer or seller could also be
prosecuted criminally if the defect was caused by negligence in the
manufacturer’s performance of its business duties and the defect
causes serious bodily injury or death.

Who has the burden of proving fault/defect and
damage?

The claimant has the burden of proof pursuant to general principles
of law. Since there is no fault requirement under the KPLA,
the consumer does not have the burden of proving negligence.
However, the consumer has the burden of proving the existence
of a defect, damages and causation. The standard of proof with
respect to causation, in particular, has been a controversial issue as
described further below.
2.2

In what circumstances is there an obligation to recall
products, and in what way may a claim for failure to
recall be brought?

An obligation to recall can only be imposed by the consumer
protection agency and not by a consumer or other third party.
Similarly, there is no separate cause of action available to the
consumer for a failure to recall and the consumer protection agency
must decide to take action for a violation.

1.5

2 Causation

Korea

In relation to these events, the legislature passed a statute in
February 2017 (effective September 2017) which establishes a
scheme of compensation for injured and deceased consumers of
defective disinfectants.

Korea

What test is applied for proof of causation? Is it
enough for the claimant to show that the defendant
wrongly exposed the claimant to an increased risk
of a type of injury known to be associated with the
product, even if it cannot be proved by the claimant
that the injury would not have arisen without
such exposure? Is it necessary to prove that the
product to which the claimant was exposed has
actually malfunctioned and caused injury, or is it
sufficient that all the products or the batch to which
the claimant was exposed carry an increased, but
unpredictable, risk of malfunction?

Generally, the claimant must prove that the particular product used
by the consumer was defective and that the product’s defect caused
the damages. However, the Supreme Court has recognised that
causation can be presumed in certain cases. In 2006, the Supreme
Court issued an opinion recognising that a product purchased by
a claimant can be presumed to be defective and to have caused
damages if: (i) the events leading to the injury or property damage
commenced from an “exclusive area of control” of the manufacturer
(i.e., an area outside of the control of the user and within the control
of the manufacturer); (ii) the product was used for its intended
purposes; and (iii) the injury/damage could not have occurred
unless the product was defective. This opinion was issued in the
context of an automobile case in which the claimant argued that a
defect in the engine and related parts caused sudden acceleration
and the manufacturer argued that the engine and related parts did not
necessarily cause the accident since the claimant had control over
the acceleration pedal. The court ruled that causation could not be
presumed in this case because acceleration of the vehicle was not in
the exclusive control of the manufacturer.
In another opinion issued in 2006, the Supreme Court held that if
exposure to a certain risk factor is linked to an increased likelihood
of contracting a particular disease, a product will be presumed to
have caused the disease if use of the product exposes users to the
risk factor.
2.3

What is the legal position if it cannot be established
which of several possible producers manufactured
the defective product? Does any form of market-share
liability apply?

The Korean courts have not recognised the theory of market-share
liability in the context of product liability and the claimant will be
required to prove causation.
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2.4

Korea

Does a failure to warn give rise to liability and,
if so, in what circumstances? What information,
advice and warnings are taken into account: only
information provided directly to the injured party,
or also information supplied to an intermediary
in the chain of supply between the manufacturer
and consumer? Does it make any difference to the
answer if the product can only be obtained through
the intermediary who owes a separate obligation to
assess the suitability of the product for the particular
consumer, e.g. a surgeon using a temporary or
permanent medical device, a doctor prescribing a
medicine or a pharmacist recommending a medicine?
Is there any principle of “learned intermediary” under
your law pursuant to which the supply of information
to the learned intermediary discharges the duty owed
by the manufacturer to the ultimate consumer to make
available appropriate product information?

Failure to warn does give rise to liability under the KPLA. If
damages or risk of damages could have been reduced or eliminated
by an explanation, instructions, warning or other indication on the
product and the manufacturer failed to provide such an indication,
the manufacturer will be held liable for damages. In determining
whether an indication would have reduced or eliminated damages
(or risk thereof), the courts will look at the nature of the product, the
intended use of the product, and a reasonable user’s expectations.
Thus, for example, if a product is intended to be used by a person
with expert or professional knowledge, the manufacturer can prepare
the instructions or warning label with this type of user in mind.
The KPLA and Korean courts have not recognised the concept
of information to intermediaries or the “learned intermediary”
principle which discharges a manufacturer’s duty to warn.

3 Defences and Estoppel
3.1

What defences, if any, are available?

The KPLA provides for four exemptions from liability.
manufacturer will be exempt from liability if:
■

3.3

Is it a defence for the manufacturer to show that
he complied with regulatory and/or statutory
requirements relating to the development,
manufacture, licensing, marketing and supply of the
product?

This is also an explicit defence under the KPLA. There are
numerous statutes regulating testing and development of products,
manufacturing specifications and maintenance/storage requirements
intended to protect consumers, including laws covering automobiles,
electronic devices and pharmaceuticals. If a manufacturer complies
with these laws, it could be exempt from liability. However, it is
not a defence simply for the manufacturer to show that it complied
with statutory requirements. The manufacturer must show that the
manufacturer’s compliance with the statutory standards actually
caused the defect. Because safety standards are usually set only
after the standards are known to increase safety, it is unlikely that a
manufacturer will be able to establish that the statutory standard was
the cause of the defect.

A

the manufacturer did not supply the product (i.e., the product
was stolen or otherwise distributed without the manufacturer’s
authorisation);

Is there a state of the art/development risk defence?
Is there a defence if the fault/defect in the product
was not discoverable given the state of scientific
and technical knowledge at the time of supply? If
there is such a defence, is it for the claimant to prove
that the fault/defect was discoverable or is it for the
manufacturer to prove that it was not?

As mentioned above, manufacturers can assert as a defence that
the defect could not be identified given the state of scientific or
technical knowledge at the time the product was supplied. The
manufacturer must show that the defect was not discoverable. If the
manufacturer conducted testing that indicated any potential safety
issues (e.g., adverse results during animal testing), the manufacturer
cannot assert this defence.

3.4

Can claimants re-litigate issues of fault, defect or
the capability of a product to cause a certain type of
damage, provided they arise in separate proceedings
brought by a different claimant, or does some form of
issue estoppel prevent this?

■

the existence of the defect could not be identified given the
state of scientific or technical knowledge at the time;

Claimants can re-litigate any issue so long as the issue arises in a
separate proceeding and there is no form of estoppel that prevents
this.

■

the defect was caused by the manufacturer’s compliance with
standards set by law; or

3.5

■

the defect arose from a design or manufacturing instructions
given by another person.

The manufacturer has the burden of proof for these exemptions.
Even if one of the above exemptions apply, in most cases, defendants
will focus on the issue of causation for their defence, by arguing, for
example, that the consumer did not use the product for its intended
purpose, the product was not defective or the defect did not cause
the damages.
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3.2

Can defendants claim that the fault/defect was due
to the actions of a third party and seek a contribution
or indemnity towards any damages payable to
the claimant, either in the same proceedings or in
subsequent proceedings? If it is possible to bring
subsequent proceedings, is there a time limit on
commencing such proceedings?

Under the KPLA, it is possible for a claimant to seek damages
against multiple parties such as the manufacturer of the end
product, the company that sells the product under its brand (if the
manufacturing was outsourced), and the company that supplied the
defective parts to the manufacturer – and it is possible for all parties
to be held jointly and severally liable.
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3.6

Can defendants allege that the claimant’s actions
caused or contributed towards the damage?

The defendants can allege that the claimant’s actions contributed
to the damage and the courts will take into consideration such
contribution in determining damages. The KPLA states the rules
regarding calculation of damages under the Civil Act apply to
claims under the KPLA, and the Civil Act provides that a claimant’s
negligence will be considered in determining the amount of damages
to award to the claimant. The Supreme Court has recognised this
rule by stating that although the KPLA provides for strict liability,
this does not mean the court should not take into account the
contribution of the claimant’s actions to reduce the amount of
damages awarded.

4 Procedure
4.1

In the case of court proceedings, is the trial by a judge
or a jury?

In Korea, the judge will rule on both the facts and the interpretation
of the law. For certain types of criminal matters, the defendant can
ask for a jury to participate and provide its opinion, but the jury’s
opinion is not binding on the judge even in this case.
4.2

Does the court have power to appoint technical
specialists to sit with the judge and assess the
evidence presented by the parties (i.e. expert
assessors)?

Under the Civil Procedure Act, the court has the authority to appoint
an expert and/or an appraiser to assess evidence presented by the
parties. The expert or appraiser does not participate in the court’s
deliberations and the court has full discretion in determining the
amount of weight given to the expert’s assessments.
4.3

Is there a specific group or class action procedure
for multiple claims? If so, please outline this. Is the
procedure ‘opt-in’ or ‘opt-out’? Who can bring such
claims e.g. individuals and/or groups? Are such
claims commonly brought?

There are no class action procedures generally, or related to product
liability, under Korean law that allow a representative to litigate
on behalf of absent parties. There is a procedure under the Civil
Procedure Act that allows multiple claimants in a lawsuit to appoint
one of the claimants to act on behalf of the other claimants in the
proceeding. However, in this case, all of the claimants will have
explicitly agreed to be a party to the proceeding as a claimant and to
appoint the representative to act on his/her behalf.

4.4

Can claims be brought by a representative body on
behalf of a number of claimants e.g. by a consumer
association?

Under the Consumer Act, a consumer association or public
interest group can bring a lawsuit against a manufacturer as a
representative body if the manufacturer is in violation of the
Consumer Act. The consumer association or public interest group
must meet certain qualifications, e.g., it must be a registered
organisation with the Korea Consumer Agency or with the Korean
Fair Trade Commission, in order to bring this type of claim. The
remedy available for this type of claim is injunctive relief and not
compensation for damages.
4.5

Korea

It is not possible for a defendant to bring other defendants into the
proceeding. However, if the claimant has sued multiple parties
and one defendant believes it has paid more than its allocation of
liability, it is possible for the defendant to seek indemnification
from other defendants, provided the defendant brings this claim for
indemnification in a separate proceeding. The statute of limitations
for such a claim is 10 years starting from the date on which the
defendant compensates the claimant.

Korea

How long does it normally take to get to trial?

Civil procedure in Korea is not divided into stages such as pleadings,
discovery and trial. After the claimant files the complaint and the
defendant files its answer, the court will allow briefs, submission of
evidence and hold hearings as it deems appropriate for the particular
case before issuing a ruling.
Typically, after the complaint and answer are filed, the court will
set a date for a hearing. It usually takes about two to three months
for the first hearing. At the first hearing, the judge identifies the
facts and legal issues in dispute and hears each party’s position.
For straightforward cases, the court could issue its decision after
the first hearing, but in most cases, the court will require the parties
to submit briefs and evidence on the issues in dispute by the
subsequent hearing date. The court may repeat this cycle multiple
times before issuing its decision. Usually, there is about one to two
months between each hearing date. Although the period from the
filing of the complaint to the issuance of the ruling varies greatly
depending on the complexity of the case, most cases are concluded
within eight months to two years.
4.6

Can the court try preliminary issues, the result of
which determine whether the remainder of the trial
should proceed? If it can, do such issues relate only
to matters of law or can they relate to issues of fact
as well, and if there is trial by jury, by whom are
preliminary issues decided?

It is possible for the court to issue a preliminary ruling on an issue
of fact or law, but this is rare. Moreover, there is no procedure
for a preliminary ruling that would dismiss a case before the final
conclusion of the case such as a summary judgment. If it is clear to
the court that the claimant does not have a legal or factual basis for
a claim, the court will simply issue its final ruling without holding
additional hearings.
4.7

What appeal options are available?

If a claimant or defendant is not satisfied with the district court
judgment, the party can file for an appeal with the intermediate level
courts within two weeks of the judgment. If there is an appeal, the
appellate court will review the case de novo and rule on both factual
and legal issues. After obtaining the appellate court decision, either
party may appeal the ruling to the Supreme Court, although in this
case, only issues of law may be appealed.
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4.8

Does the court appoint experts to assist it in
considering technical issues and, if not, may the
parties present expert evidence? Are there any
restrictions on the nature or extent of that evidence?

As mentioned in question 4.2 above, the court can, independently
or at a party’s request, appoint an expert to assist the court in
evaluating technical issues. In addition, either party may present
expert evidence in written and oral form and there are no specific
restrictions in this regard.
4.9

Are factual or expert witnesses required to present
themselves for pre-trial deposition and are witness
statements/expert reports exchanged prior to trial?

If a factual or expert witness will be testifying at a hearing, the party
presenting the witness must submit a written summary of the testimony
to the counterparty before the hearing so that the counterparty
can prepare cross-examination questions. If the party presenting
the witness does not submit a written summary for review by the
counterparty before the hearing and the counterparty does not object to
the omission, the counterparty will be deemed to have waived its right
to receive this written summary in advance of the testimony. Although
a written summary is required before the hearing, it is not required for
a party to present its witness for a deposition before the hearing.

Korea
able to file a suit against the defendant before the Korean courts if
the defendant is a Korean resident or a legal entity incorporated in
Korea, since residence by one party is likely to satisfy jurisdictional
requirements.
If the claimant is a resident of Korea and the manufacturer is
not, the manufacturer can still be sued in the Korean courts if the
manufacturer or the matter at hand has “substantial relations” to
Korea. In determining whether “substantial relations” exist, the
courts will consider whether the manufacturer could reasonably
have foreseen that a claim could be brought before the Korean
courts. Even if the “substantial relations” test is met, the courts
may deny jurisdiction in certain cases, for example, if it would
cause undue inconvenience to one party while the other party would
greatly benefit for the court to hear the case.

5 Time Limits
5.1

The KPLA imposes a time limit on claimants on bringing
proceedings.
5.2

It is also possible for either party to submit a written statement from
a factual or expert witness. In such case, the other party can respond
to the written statement through its own written rebuttal.
4.10 What obligations to disclose documentary evidence
arise either before court proceedings are commenced
or as part of the pre-trial procedures?

There is no general obligation to disclose documentary evidence
and there are no discovery rules to provide a structured process
for obtaining documents from the counterparty or third parties. If
a party wishes to obtain documents from a third party such as the
counterparty, the party must petition the court to issue a document
production order on the third party, but the requesting party must be
specific about the scope of its request and the courts will issue orders
only on a limited basis.
4.11 Are alternative methods of dispute resolution required
to be pursued first or available as an alternative to
litigation e.g. mediation, arbitration?

The KPLA does not require any alternative dispute resolution
methods before litigation and there is no such requirement
applicable to lawsuits in Korea generally. In some cases, the court
may recommend the parties to try to resolve the dispute through
mediation, but the parties are not required to accept the mediator’s
recommendations and the parties can continue the litigation
proceedings if they fail to come to an agreement through mediation.

Are there any time limits on bringing or issuing
proceedings?

If so, please explain what these are. Do they vary
depending on whether the liability is fault based or
strict? Does the age or condition of the claimant affect
the calculation of any time limits and does the court
have a discretion to disapply time limits?

Under the KPLA, the claimant must file the claim within three
years of both becoming aware of the damages and the identity
of the manufacturer, but no later than 10 years from the date the
manufacturer supplied the product. However, if the damages are
caused by substances that accumulate in the body delaying the
appearance of substances until a later period, the 10-year period
runs from the date the damages actually occur.
The age of the claimant does affect the calculation of time limits
in that for minors, the awareness of the damages by the minor’s
guardian will be considered rather than the minor’s knowledge.
However, the court does not have discretion to disapply time limits.
5.3

To what extent, if at all, do issues of concealment or
fraud affect the running of any time limit?

Concealment or fraud could prevent a defendant from seeking
a dismissal based on the statute of limitations since the Civil Act
provides that a statute of limitations defence will not be accepted
if enforcing the statute of limitations would result in an abuse of
rights.

6 Remedies

If a consumer has agreed to a contract with an arbitration clause,
the courts may strike down this clause as a violation of the KPLA.

6.1

4.12 In what factual circumstances can persons that are
not domiciled in your jurisdiction be brought within
the jurisdiction of your courts either as a defendant or
as a claimant?

Under the KPLA, the available remedy is monetary compensation.
As mentioned above, however, a consumer group or public interest
organisation may seek injunctive relief under the Consumer Act.

What remedies are available e.g. monetary
compensation, injunctive/declaratory relief?

If the claimant is not a resident of Korea, the claimant will still be
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What types of damage are recoverable e.g. damage
to the product itself, bodily injury, mental damage,
damage to property?

The KPLA holds manufacturers liable for damages to “life, body
or property”, but specifically excludes damage to the product itself.
Damages to “life, body or property” include cost of medical treatment,
loss of income, and monetary compensation for mental distress.
6.3

Can damages be recovered in respect of the cost
of medical monitoring (e.g. covering the cost of
investigations or tests) in circumstances where the
product has not yet malfunctioned and caused injury,
but it may do so in future?

The claimant must prove actual damages and, thus, cost of medical
monitoring may not be recovered if the product has not yet
malfunctioned and caused injury.
6.4

Are punitive damages recoverable? If so, are there
any restrictions?

Currently, the law does not provide for enforcement of punitive
damages. However, as discussed further in question 8.1, the Korean
legislature passed an amendment to the KPLA on March 30, 2017
which allows claimants to seek punitive damages.
6.5

Is there a maximum limit on the damages recoverable
from one manufacturer e.g. for a series of claims
arising from one incident or accident?

There is no statutory cap on damage awards.
6.6

Do special rules apply to the settlement of claims/
proceedings e.g. is court approval required for the
settlement of group/class actions, or claims by
infants, or otherwise?

There are no special rules for settlement of claims generally, or
with respect to group actions or claims by infants. As long as the
claimants and defendants (in the case of minor, their legal guardians)
agree to the settlement, the settlements will be enforced without court
approval.
6.7

Can Government authorities concerned with health
and social security matters claim from any damages
awarded or settlements paid to the claimant without
admission of liability reimbursement of treatment
costs, unemployment benefits or other costs paid
by the authorities to the claimant in respect of the
injury allegedly caused by the product. If so, who has
responsibility for the repayment of such sums?

Fundamentally, the government does not have authority to claim
reimbursement against claimants for any damages awarded to
claimants.

7 Costs / Funding
7.1

Can the successful party recover: (a) court fees or
other incidental expenses; (b) their own legal costs of
bringing the proceedings, from the losing party?

The successful party can recover court fees and expenses including
attorneys’ fees, but the amount will be determined by the court.
Along with the court’s ruling on the claim, the court will decide the
amount of costs that should be borne by each party. In most cases,
the court will allocate the amount of costs to be borne by each party
based on the ratio between the amount of damages awarded to the
total amount claimed. The court will strictly review whether the
litigation expenses claimed should be recoverable and will limit the
amount of attorneys’ fees recoverable, in particular.
7.2

Korea

6.2

Korea

Is public funding, e.g. legal aid, available?

The Korean Legal Aid Corporation is a non-profit organisation that
provides legal aid including free legal advice and representation for
those in need. The court may also grant legal aid, in which case the
relevant party may be entitled to deferred or suspended payment of
court fees and attorneys’ fees.
7.3

If so, are there any restrictions on the availability of
public funding?

The court can decide on its own to grant legal aid, or grant legal
aid upon a party’s request, but in order to qualify for legal aid, the
beneficiary must be financially unable to legal costs and expenses
and it must not be clear that the beneficiary will lose his/her case.
7.4

Is funding allowed through conditional or contingency
fees and, if so, on what conditions?

Contingency fees are allowed in Korea. In fact, for civil litigation,
most attorneys’ fees are composed of a fixed amount paid upon
commencement of litigation plus a success fee payable after the
ruling, based on a percentage of the damages awarded (or denied).
7.5

Is third party funding of claims permitted and, if so,
on what basis may funding be provided?

There is no specific prohibition on claimants from soliciting funds
for a lawsuit. In fact, if a claimant wishes to solicit donations from
third parties (where the third parties do not expect repayment or
other consideration) to file a claim, the claimant may raise up to
KRW 10 million under the Act on Collection and Use of Donations.
However, if the claimant intends to solicit funds from third parties
with an agreement to share the damages awarded with the third
party, it is possible that the third party could be prosecuted for
violating the Attorney-at-Law Act, which prohibits non-lawyers
from earning fees in relation to legal services (i.e., the third party
could be prosecuted for acting as a broker).
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7.6

Korea

In advance of the case proceeding to trial, does
the court exercise any control over the costs to be
incurred by the parties so that they are proportionate
to the value of the claim?

There is no mechanism for the court to adjust legal costs and
expenses incurred by the claimants or defendants.

8 Updates
8.1

Please provide, in no more than 300 words, a
summary of any new cases, trends and developments
in Product Liability Law in your jurisdiction.

There have been a couple of major developments in product liability
law in the past year. Due to the media coverage of the litigation
against the manufacturers of humidifier disinfectants and the
negative publicity regarding insufficient compensation for victims,
the legislature passed a law establishing a scheme of compensation
related to the defective disinfectant as mentioned above.

The amendment implements two key changes to the KPLA. First,
the KPLA permits claimants to seek punitive damages from the
manufacturer if the manufacturer knew about the defect but failed to
take corrective measures. In Korea, courts can only impose punitive
damages if the statute specifically provides for this remedy and there
are few laws that allow the enforcement of punitive damages. In
the case of the amended KPLA, the claimant may seek up to three
times the actual damages and the court will award the amount taking
into consideration several factors including the degree of intent, the
amount of profit gained, and the manufacturer’s financial condition.
The other key change to the KPLA is related to causation. As
discussed above, the Supreme Court issued an opinion in 2006
recognising that the courts can presume causation if the events
leading to the injury or property damage commenced from an
area outside of the control of the user and within the control of
the manufacturer. The amended KPLA codifies this ruling by
specifically presuming causation if: (i) the claimant used the product
for its intended purpose; (ii) the damage arose from an area within
the control of the manufacturer; and (iii) the damage would not have
occurred unless the product was defective.
The amended KPLA will be in effect from April 2018.

In addition, the legislature passed an amendment to the KPLA on
March 30, 2017 to strengthen protection for consumers.
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Joohan Han is a partner of SEUM and the head of SEUM’s litigation
team. Joohan began his legal career as a judge of the Southern
Seoul District Court in 1993 and held many positions as a judge
before eventually retiring from the judiciary as a senior judge of the
Suwon District Court in 2008. Over his 16-year judicial career, he held
positions as senior judge of Chungju District Court, senior judge of
Central Seoul District Court and senior research judge of the Korean
Supreme Court. After retiring from public service, Joohan practised
law as a partner of the law firms Shin & Kim and Shin & Park before
joining SEUM.

Jinil Park is a partner of SEUM and focuses his practice on commercial
litigation and white collar defence. Jinil frequently represents clients on
fair trade litigation, product liability litigation as well as administrative
proceedings. He has handled a number of major product liability
cases involving consumer products, medical devices, and industrial
parts. Prior to joining SEUM, Jinil was with ONE Law Partners where
he represented public institutions and local governmental bodies on a
number of landmark lawsuits.

Joohan has handled numerous high-profile cases including
commercial litigation between Korean conglomerates and white collar
criminal defence cases for CEOs of Korean conglomerates. Due to
his past experience as a judge, Joohan is able to provide specialised
insight to his clients.

SEUM was founded by attorneys from Korea’s top law firms to provide top quality legal solutions better, faster and more efficiently. Blazing internet
speeds and powerful smartphones have created the opportunity for new companies to disrupt the landscape across many service industries including
transportation, accommodation, and entertainment. The legal profession, however, has been immune to such forces. In Korea, SEUM is at the
forefront of this innovation. We understand that the key to delivering the best services is to know our clients and to provide solutions and expertise,
not just information. Our client-centric approach drives us to act as an advisor, not just a legal technician, and offer practical advice that can be used
to make decisions. At the same time, we offer the most competitive rates by keeping our overheads low. We have a small but resourceful team, fast
internet, top-of-the-range laptops and powerful software. It’s all we need.
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